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In the Oourt of Appeals of the District of Columbia. 


No. 1679. 

Lawrexce 8. Nicolai, Appellant, 

rs. 

Thomas Galloway et al. 


o Suprenie Court of the District of Columbia. 

No. 47024. Luw. 

Lawïusxok 8. Nicolai, Plaintilf, 

VS. 

Thomas (Jallowav and Thomas F. (Iallowav. Trading as (Jallo- 
way <£ Son, and Thomas W. Smith and James B. La m juk, Pc- 
fendants. 

United States ok America, District of ('ohnubin, *s: 

Be it remembeml, (baf in the Suprème Court of tbc District of 
Columbia, at the city of Washington in said District, at the linies 
hereinaftcr mentioned, tbc fol lnwi njL» papers wc re Ik led, and proceed- 
ings bad, in the ahove-entitled cause, to-wit: 

1 Deelaraiion . 

Filod April 5, 1005. 

In the Suprème Court of the District of Columbia.. 

Law. No, 47024. 

La wrhnoe 8. Nicolai, Plaintiiï, 

vs. 

Thomas Galloway and Thomas F. Galloway, Trading as Gallo- 
way <fc Son, and Thomas W. Smith and James B. Lamme, De- 
fondants. 


The plaintiiï, Lnwronce 8. Nicolai, through bis Aliornoys, sues 
the defendants, Thomas Galloway and Thomas F. Galloway, trad¬ 
ing as Galloway Son, and Thomas \V. Smith and James B. Lam- 
bic, far thal heretofore, to wit, on tbo lOtli day of December, A. 1)., 
1902, tlio defendants by a certain Bond or writton ohligation, dated 
on (bat dav and sealed with tlieir seals—a copv of which is annexed 
1—1079a 
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to this IVelaration. inarked “Kxhihit IV* and made a. part beroof 
and 11 o\v shown (o (ha Oourl hcro~aekuowled«;*o themsolvos, and 
(‘ach of tlicin. to Ik‘ 1 K‘I< 1 and firmlv hound unlo the plaintilf in the 
sum of Five Thousand Dollars (*So(H)0) (o I>c paid to the said plain¬ 
tilf: which said Mond or written obli^ation was and is subject to a 
certain condition tlicrcin written, wherebv it was provided that if 
the said r riiomas (ialloway and Thomas F. (ialloway, trading as 
(ialloway A Son, diould wed 1 and truly perform all the ohlijjation* 
and eovenanls spccilied in a cerlain contract in writini»*. made 
2 and entcivd info hy and bet ween them and the phiintilf 
herein on the said lOth day of December, 11)02, accordiniï to 
the tnu‘ letter and spirit of the sinic, a copy of which said contract 
is annexed herclo. inarked "Fxhibit Ad' and now shown to tHe 
Oourl here, wh(*ri‘in the said Thomas (ialloway and Thomas F, (iallo¬ 
way, trading as (Ialloway A Son, contractcd with the [> 1 ainti 11* to 
construct and coni])let(‘ a cert-aiu hriek dwelling a^rocablc to plans 
and speeilications prepared for said <1 wed 1 i hlï, hy 15. S. Simmons. 
Architect, for the sum of Nine Thousand Fi^lil llundred and Sixty- 
four and Forty-four Ilundredlhs Dollars (£i).N(>4.44), and deliver 
the hriek dwellinp, referred to and provided for in said contract froe 
from all mat( i rial oi* lahor liens, tlu*n said Hond or written ohlii»a- 
tion sliould be mdl and void: olherwise to remain in full fovee and 
virlne in law. 

Xevortheless, the said plaintilf says tliat after the makinii; of tho 
said Hond or written ohliuation hv the dofondanls. and althoimh the 
plaintilf faithfully and promplly performed all the eovenanls and 
coiiditions of said contract hy him to he performed, tlu* said Thomas 
(ialloway and Thomas F. (ialloway, traditie; as (ialloway A Son, 
faiied and noi»lected to perform said oblient ions and eovenanls m 
the said contract made and entered into hy them with the plaintilf, 
and faih'd and ne^lected to construct and complete said dwelline; 
a^reeahly to the said plans and speeilications on or hcfore the time 
prescrihed H»i* the completion of the samo in said contract, and 
ceased all work iijhiu said hriek dweilinj*; and ahandoned and lelt 
the same in an unlinished and incnmpleted (‘ondition: hy which 
said neelect and failure on tlu* part of said Thomas (ialloway and 
4 homas V, (ialloway, traditie as (ialloway A Son. to complete 
4 said hriek dwelliue as aforesaid, accordin.e to the ohlij»*ations 
and covenants of said contract, the plaintilf was cmnpelled 
to. and with tlu* aj>proval of the defendants did complete and finish 
the said hriek dwelliue in accordauce with tho terms and provisions 
of said contract and the ]>lans and speeilications provided for there- 
under: in eonst‘quence of which said ne^iect and failure as aforesaid, 
and the default of said Thomas (ialloway and Thomas F. (ialloway, 
trading as (ialloway A Son. undersaid contract, which made it neees- 
sary for the plaintilf to finish and complete said dwelling, he has 
been lorced and compelled to pay out and expeiid. and has therofore 
lost. a la ree sum of money in exeess of the amount contractcd to Ik* 
paid under the provisions of said contract, to wit, the sum of One 
Thousand Fouv Ilundi’(*d Xinety-soven and Sixteen Ilundredlhs 
Hollai's (S1. 40/ .11>), as will more fully appear hy reforence to the 
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“BUI of Furlieulars 0 annaxad liaralo and rnada a part of (his Dada- 
ralion. wliich said sum of monay, by raason of (ha savarai premises 
aforasaid, and of said Bond and contract, the defendauts owo and 
ara bonnd lo pay to ibis ])IaintiIV: vet the plainlitf says Ihal lila 
dafendanls, alllion^h oftan raqi lesled so io do, havo nol as vat paid 
lila said <11111 of Ona Thousand Foor llundivd Ninaly saven and Six 
laan Ilundredths Dollars ($1 ,-11)7.1 CS). or ai 1 y pari Uinraof, bul hava 
wholly neidccted and refused and slill do netled and rafiisa so lo 
do. by raason of whieh an action bas aaaruad lo tha plainlitf in the 
svini of Ona Thousand Foor IImuirad Xinaly-savan and Sixlaan 
Ilimdradlhs Dollars ($1.4b7. ld) and interest. 

\\ herefore, (ha plainliir brilles Ibis suil and claims the 
4 sum of On.' Thousand Four llundi’ad Xinaly-savan and Six¬ 
laan 11 undivdths Dollars ($1.407.10) wilh inlarasl from 
Jauuary 201b, 1004, besides iba cosls of ibis suil. 

LEO KIE, FVLTOX & COX, 

Allnnirifx for PlalnlijJ. 

Xoticc ff) Plrurf. 

Tba dafandanls ara to plaad baralo on 01 * ba fora the Iweulielh day, 
exclusive of Sundavs and 1 at»al holidav-x aftar the dav of lba service 

4 i ” r « 

heroof'; olhenvise jnd.nnieiil. 

UOOKIIO, Kl'I.TON & COX. 

Atlonicijx for l’/diiilijj. 


Exiitiut A.” 
Contract. 


Fileri April 5, 190;"». 

Tliis iigreenienl, nmde the Tenlli day of December in the year one 
tlumsand nine Imndred and Iwo hv and hel ween r rh* ».~=. (iallowav and 

1 I ■ 

Thomas F. Oalloway known as and trading mtdur tbc lirm name of 
(bdloway and Son of Washington D. C. party of (ha (irsl pari (hare- 
inaflar dosi^nated the Oontraclor), and Lawrence S. Xiaolai of lbo 
sama ])laaa party of lbo sacond part (hereinaflar desi<pialed lbo 
Ownar), 

AVitnassalb (bal (ba Conlraclors. in considaralion of the a^roe- 
mants lioraiu made by lbo Ownar aa;ree wilb tba said Ownar a< fol- 
laws: 

Article I. Tba Confraclor sball and will provida all (lio materiab 
and perform all lbo work for (ba araclion and Complation of onc 
threa story and Callar briak dwalliug lo ba built on Lol nnmbcred 
two hundnd and ona (201) Laniar Mei^hls as raoordad in book 
County Sixlaan (10) page Fifty (wo (52) in the office of lbo Sur- 
vcyor for tho District of Colombia as showti on the dmwings and 
described in tho speedfieations prepared by B. S. Sirnmons Archk 
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tect, which drawinijy and specilieaMons aiv idenlified l>y the siipia- 
tures of’ tI h* parties hereto, and beeome heroby a part of this contract. 

Art. II. It is understood and nareed l>y and bet woon the parties 
licrcto tliat the work ineluded in this contract is to be done 
(i undor the dircclion of the said Architect, and tliat his de- 
eison as to the truc construction and nieanin^ of the draw- 
ini;s and specilications slial 1 be linal. It is also understood and 
nareed by and bolwoen the parties hereto tliat such addilionel draw- 
in^s and explaualious as inay be nccosary to detail and illustrato 
the work to be done are to be furnished by said Architect, and tliey 
ai» roe to conform to and ahide hv the satne so far as tliev inav be 
consistent wilh the purpose and intent of the oriidnal drawinj^s and 
spooiliealions referred to in Art. 1. 

It i> further uuder-lood and aareed bv the parties hereto tliat anv 
and all drawin.us and specilieations prepared for the purposes of this 
contract by 11ii k said Architect are and retnain his property, and tliat 
all charges for the tise of the sanie, and for the services of said Archi- 
Lect are to be paid by the >aid Owner. 

Art. III. No alteration- shall be made in the work exeept upon 

w ritten order of the Architi‘C'1: the anioitnt to be paid by the Owner 

or allowed bv the Oontractors hv virtue of sucli alterations to be 
* * 

r'.aled in said order. Should the Owner and Contraelors nol a.e.ree 
as to amount to be paid or allowed. the work shall i>o — undor the 
order mpiired above. and in case of failtnv to ajjreo, the determina- 
tion of said amount shall be referred to arbilration, as pmvided for 
in Art. X11 of this contract. 

Art. IV. The ( ontractors shall provide suflicienl, safe and proper 
faeililies at all time< for the iiispeetiou of the work by th(‘ Architect 
or bis authorized ivpro-onlatives; shall. within twenty-four hours 
after reeeivim» written notice from the Architect to tliat 
7 elfect, proceed to reuiove from the .urounds or buildings all 
materials condeiiined by him whether worked or uuworked, 
and to take down all portions of the work wliich the Architect shall 
by like written notice cundenm as unsound or improper, or a- in auy 
way fading (o conform to the drawinus and sp( i ciMcations, and shall 
niake aood all work damaaed or destroved therebv. 

Art. V. Should the Onnlraeior- at any time refuse or neideel to 

siipply a sulücieney of properly skilled workmen, or of materials <d* 

the proper cjuality, or fai! in any* respect to p rosecu te tlu* work wilh 

prompt ness and diligence, or fail in the performance of any of the 

uipvoments herein conl///m*d, sucli refusal. netled or failure heilig 

eertilied bv tlie Architect, tlu* Owner shall be at libertv after ten davs’ 
* • » 

written notice to the Oon tractors. to provide any such labor or ma¬ 
terials, and to deduct tlu* oost thereof from anv mnnev then duo or 

* < 

thoroafter to become due to the ('ontractors under this contract: and 
if tlu* Architect shall certify that such refusal. netled or failure is 
siinicicut jiiroiind for such action, the Owner shall also be at libertv 
to terminale the employment of the Contractor- for the said work 
and to enter upon tlu* prembes and take possession, for tlu* ])tirpose 
of completin.u* tlu* work ineluded undor this contract, of all ma¬ 
terials, toids and appliauces thereon, and to employ any other per- 
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sou of |RTsoiis lu linisli Ihi' wurk. iind tu provide Ihe inakTials thaiv- 
fur; and in case ui’ sucli disctmlimiaiur of llic vmjdoyniont of (hu 
Contntclmv. tliey sliail* nol bc i'iilillad (o rm*ivi* any furthor pay- 
nicnl undaf this conl rad uittil tlu* said work shull bo whollv (in- 
ishcd, at wliicli time, if the unpaid ha.la.neo of the amount to 
8 l>e paid under the contract sliail exeeed the expense ineurivd 
l)V the Owner in finishing, the work, sueh exeess shall he 
paid by the Owner to the Contrnelors; hut if sueh expense shall 
exeeed sueh unpaid halauee, the Contraclor shall pay the diiïerenee 
to the Owner. The expense ineurred by the Owner as hereiu pro- 
vided, either for furuishin# malcrinls or for (inishinjj the wm'k, and 
auv daiiume ineurred throuuii sueh default, shall be audited and 
eertilied by the Architect, whosc eerlilieale thereof shall be eon- 
ciusive upon the partics. 

Art. VI. The Oontraetoi's shall eomplete the several portions, ai ai 
the whole of the work comprelieiided in this ayreenient by and at the 
linie or iimc< horoinafter slalod. to wil; 

f Fhe cntirc Imildiuu; to Ik* linished and dehvered readv for oeeu- 
paney on or bef o re the lirst day of June oue Thoiisand nine hun- 
dred and three. 

Art. VII. Should the Coiilraclnrs he deiayed in tlu* proseeulion 
or eonipletion of the work by tlu* nel. neidecl or default of the Owner, 
of the Architect, or of any other contraetors, employed by (Ik* Owner 
upon the work. or by any damaye eaitsed !»y lire, li^hlnin#, earth- 
quake, eyelone or weather olher easualty for whieh tlie Contraetors 
are nol respousible. or by strike*- or lockouls caused by acts of om- 
ployees, Uien the linie lierein lixed for the eonipletion of the work 
shall he extended for a periotl equivalent to tin» time lost by reason 
of any or all the eaiwes aforesaid, whieh exlended period shall be 
delerniined and lixed by the Arehileet; bul no sueh allowanee shall 
be made tinless a claim therefor is presen led in writin^ to tlie Archi¬ 
tect wilhin fortv-eiuhl hours of the* oeeurronee of sueh delav. 
i) Art. YI1I. Tlie Owner a^rees to provide all labor and ma* 

lerials essential to tlu* eonduct of ibis work not ineluded in 
this contract in sueh nianner as nol to delav its prua;ross. and in the 
event of failure so to do. thereby eausin.e; loss to tlu* Contraetors, 
agroes t-lial he will reimbur-e tlu* Contraclor for sueh loss; and the 
Contraetors a.u’ree (bat if tbey shall delav the pro** ross of tlu* work 
so as to eause loss for whieh tlie Owner .-hall beeome liable, llten 
they shall reimlair-e the Owner for sueh loss. Sliould the Owner 
and Contraetors fail to uitree as to the amount of loss eomprehended 
in this Artiele, th(* delermiuatioii of the amount shall be referred to 
arbitration as provided in Art. XII of Ibis contract. 

Art. IX. It is hereby mutually a.ureed bot ween tlie parlies Ii(*reto 
tlial the sum to be paid by tlu* Owner to the Gontractor for said 
work and materials shall be Xine Thousand oifjhl bundred and 
Sixty foor 44 100 8<).tt()4.44 100 Dollars subject to additions and 
deduetions as hereinbefore provided. and that sueh sum shall bo paid 
by tlie Owner to tlie Contraetors. in currenl fonds, and only upon 
corlitieates of tlie Architect, as follows: 
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First paynient 1000 Wlien tlu* first tier of Juist are in place. 


'2 ml 

k 1 

1()()() 

“ “ >m>nd. “ “ 


» k 

1000 

“ ‘‘ ;!rd “ 

-Kli 

1 i 

1000 

Building is onder roof. 

r>t 11 

k k 

1000 

“ ready for plastei 

tuil 

1 ft 

lfiOO 

“ plasterod. 

7 Ui 

k » 

1000 

“ trimmed out. 

(Stli 

k * 

2001 

14 100 Wlien Building is completed. 


10 Tiie final paynient sliall la* made within Ten days after 
tlu* eoinplelioii of tlu* work ineluded in this contract, and al 1 

payments sliall Ik* due wlien certilicates lor tlu* sanie are issued. 

If at anv time llicre sliall de evidenee of anv lien or elaim for 
whieh. if e-tablished. the Owner of the said preinises might heeome 
liahle, and whieh is chargeable lo the (niilraetors, the Owner sliall 
have the right lo relain out of anv paynient tlteii due or thereafter 
to bceume due an amounl sulli(*ienl (o eompletely indemuify liim 
against siieh lien or elaim. Should ihere prove to he any sueh elaim 
after all payuients are made, the Conlraetors -hall refimd to the. 
Owner all inoneys 11 iat the laller inay he eoinpelled to pay in dis- 
charging any lien on said preuiises made obligalory in consequence 
of the Óontraelors default. 

Art. X. lt is further mutually agrced betwceii the parties hereto 
11 1 at iio eertilieate given or paynient made nnder this eontraet exeept 
the iinal eertilieate or linal paynient. sliall he eoneliisive evidenee of 
the performanee of this eontraet. eitlier wholly or in part, and (haf 
no paynient sliall he construed to he an aeceptancc of detective 
work or improper materials. 

Art. XI. r Flie Conlraclors sliall durin.it; the progress of the work 
maintaiu insuranee on said work, in their own name and in the name 
of the Owners, against los< or damage bv tin*, li.nhtnin.it,’. enrlhquake, 
cyclone or other easualty. The polieies to cover all work ineor- 
porated in the building, and all materials for the sanie in or about 
the premises, and sliall be made pnyable to the parties hereto, as 
their interest mav appear. 

11 Art. XII. In ease the Owner and Conlraclors fail to ugree 
in relation lo mat t eis of pay ment. allowanee or loss referred 

to in Arts. III or YIII of this eontraet. or should eitlier of the// dis¬ 
sent froni the deeison of the Architect referred to in Art. Yll of 
tlvis Contract, whieli dissent sliall have been Hled in writing with 
the Architect within ten days of the amioiineement of sudi deeision, 
then the matter sliall he referred to a Board of Arbilration consist- 
ing of ono man to he seleeted in behalf of the Owner. and ono man 
in behalf of the Contractor, these two to select a third. The deeision 
of any two of this Board sliall he linal and binding on hoth parties 
hereto. In event of the deatb or inabilily to serve of the party 
named in behalf of the Owner, then the Owner sliall select a person 
in bis place: in event of the deatb or inabilily to serve of the party 
named in behalf of the Con tractors, then the Con tractors sliall select 
a person in his plaee; in event of the death or inabilily to serve of 
the third party, then the remaining arbitrators shall ohoosc a person 
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in his place. Kuch party shall pay ono-lialf of the expense of such 
referenee. 

Art. X11T. The said parties for themselves, their heirs, successors. 
exeeulors, administrators and assigns. do herehy agree to the. fnll 
performance of the covenants hercin contained. 

12 In wit ness wlicreof, the parties to these presents have here- 

unto set their hands and seals, the dav and vear lirst abovc 
wrillen. 

TI 10MAS GALLOWAY. [bral.] 

T. F. GALLOWAY. [sisal.] 

L. S. NICOLAI. | sisal. 1 

In p rosen ee of 

GEOPGE W. JOHNSON. 

MA IJK N. O ASTON. 

Wilness lo 

I, . S. NICOLAI. 

JNO. I). FAY. 

J. P. MeMAIION. 


“Exiuiut HA 


Bond. 

Filoil April 5, 190;"), 

Know all 11 u 1 11 by 1 host 1 presents: Thai we Thos. Galloway and 
Thomas F. Galloway Trading a> Oalloway & Son, principals and 
Thos. W. Sniilh and James 15. Lambio as Sureties are held and 
(innly bound nnto Lawrenee S. Nieolai h is sueeessors or assigns, in 
the suni of Five Thousand ($0000) Dollars, for whieh payment, 
\vo 11 and Iruly to be made, we bind ourselves and eaeh of us, om* 
and oaeli of our hoirs, exeeutors, administrators or assigns, jointly 
and sevcrally, lirmly by these presents. 

Whereas, The said Thos. (lallowav and Thomas F. Gallowav 

♦ « 

trading and known as Oalloway A: Son lias eontraeled with Said 
Lawrenee S. Nieolai to exeeute, eonstruet. and eomplete one Thrcc- 
Story and (.VIlor Hrick dwelling to he loeated on Lot Numher (2010 
Lanior Deights as reeorded in book Oounty sixtoen (10) page (52) 
in the olliee of the sum i y for the District of Colombia-, Agreeable lo 
plans and Speeifications preparod for said dwelling by 1». S. Sim- 
mons Architect for the sum of Nine Thousand eight ITundred and 
Rixty-four 44 100 $9tt(>4 44/100 Dollars, by a contract dated the 
Tenth day of December, A. 1),, 1902. and for the fulfilnient of which 
tliis Hond is given: Now, the eondition of Ibis obligation is that if 
the said Thos. (ialloway & Tlios. F. Galloway (Galloway & Son) 
shall wcll and Iruly perform all the ohligations and covenants spcci- 
(iod in said contract aecording to the truc letter and spirit of the 
samc, and deliver the building free from all material or 
I I labor liiMis foj* Materials or lahor-s furnislied or usod within 
or about the Said building or premises then this obligation 






8 LAWKKNcli S. XIl'OLAl VS. THOMAS (.1 ALLO WA Y UT AL. 

is to 1 k> iiull and void; otherwisc to ïvinain in fuil forcc and virtuo 
in luw. 

in witiH'-s whereof, Wc liuvc hcminlo set our hand and seal tliis 
Tcnlli day of Dceoiiihcr, A. D. 1002. 

THOMAS (IAELOWAY. [seal.] 

'f. E. (IAELOWAY. . f seal.J 
Tl lOS. W. SM1T11. I Seal. J 

JAMES B. LAMB1E. [seal.J 

Sigiied, soa led and delivered in presenee of:— 

OEOÜOE W. .1011NSTON. 

MA WK X. O ASTON. 

W. A. M I DDI.ETOX. 

CUAI!LES w. IHTIAY. 


15 HUI af I’artinthn'N. 

Eiled April 5, 1905. 

Statement Showing Expcndiluros hy L. S. Xienlai in the Constme- 
tion of Briek Dwelling on Lot No. 201. banier Ileights. and E.xeess 
of Snelt Expendilufcs Over Contract 1’riee. 

Tolal Ainount paid Callowav A Sou onder Contract of 

December 10. 1002.’... 85000.00 

Anioimt ]iaid for mantlcs. gas lixlures and papering,— 
ineluded in cslimale. hut lo Ik* paid hy Osviier as per 
contract A specilication'. .•>.»().00 


Ainount paid out to complete building aller aban- 
doument bv (iallowav A Son : 

4 * 

To E. 0. Ciosking - for Insurance on Building. . 87.00 

To 'Phos. E. bandon for 1’luslcring Building. . 712.00 

To Washington (las Co. for running (las 

Scrvici'.. • • IS. n0 

'i'o Barber A Woss for 'Pilo work in Build- 

ino ._.. 100.00 

To (leorgo W. Turnburke for Painting in 

Building .. • -120.00 

To'Phos. iï. Wilcy for Üough Lumhor in Build¬ 


ing; . 74.17 

To Ir win J. Ereneh A Co. on a c Phimbing 

A Etc.. 1079.33 

To W’. T. Clalliher A Bro. for Eumbcr in 

Building .. 0! .00 

To Wm. II. I>yer for Dressed Luniher in Bldg 32.00 
To (iurney Ilcating Co. for Hut Water Boiler 123.00 
To W. M. W’hyte for (lal. Tmn Work on Bldg 42.25 
To 'Phos W. Smith for Lumber in Building 80.3.0 
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To Cl uw J. Fanning for Slate Work on 

Bid o'.'. 

10 To Warren & Over for Cdazing Win- 

dows in Building. 

To Louis Hartig for Hardware furnished 

Building . 

To W. lil Chappel for Stone Work in Bldg 
To Fahey and Co. for Conereting and exea- 

valing . 

To das. Martin for finishing Briekwork on 

Bldg . 

To C. P. Kduokhuhn and Bro. for eleetrio 

wiring . 

To W. B. Moses and Bons for (Irillc work in 

Bldg .. 

To B. S. llazell and Bro. for Carpoolers 

work . 

To Adains. Monroe Mfg. Co. for Dressed 

Lumber . 

'Po Mattison & Keasebev Co. for eovering 

Pipes . 

To Cyrus B. Kees for Radiators and Extra 

work . 

To Watelmtan during eonstruetion of build¬ 
ing .. 

To R. H. Korrel, for extra hriek work on 

Bldg . 

For Buperintending the finishing of Bldg. . . 


50 . 8C > 

140.50 

97.85 
111.00 

185.00 

348.00 

108.00 

35.00 

835.50 
593.44 

75.00 

150.00 

109.90 

9.25 
350.00 


0011.00 


Total Expendilurcs.$11,301.00 

Deduet contract priec to bc paid Galloway it Bon. 9,804.44 

Ainount duo L. S. Nicolai under contract. $1,497.10 

The foregoing expenditures were made under the supervision of 
the architect who luis audited thesanie and certified tliat the amounis 
are correct and tliat the balanee shown is due and payable lo the 
plaintifl' under the contract, as provided by Artiele 5 thereof. 


*2—1079a 
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17 PhtiK of I)/ f( iidunta Sinitli and Larnhïc. 

Filt'd April 20, 1905. 

In ilii* Suprème Court oi‘ tin* District of Colunibia. 

Al Law. >.<>. 47024. 

Lacuknck S. Nicolai, Plaintilf. 

/X 

Thomas (Ialloway and Thomas F. Ualloway, Trading as “Cud- 

loway and Sou," and Thomas \V. Smjth and Jamks 13. Lam- 

uik, Defendants, 

The defendants, Thomas \Y. Sniilh and James 15. Lamhie, for 
ploos savs 

I. r riial ihe plaintilf ought nut lo have 1 or mainlain his aforesaid 
aelion again-l tliem; heeause they say the said plaintilf lialh nol, 
from llic time of the making of the said hond, been dannntied in 
napeel or I>y rea>on of Hu any maller, eause or lliing in the con- 
dilion of >aid hond, and this tliev are readv lo verifv, wherefore 

* L I 

they pray judgment if the said plaintilf ouglit lo have or mainlain 
his ai’ore.-aid aelion againsl (hem. 

'1, And for further j>U*a, these defendants say lluit the alleged 
ahaiidonmeiii hy (ialloway and Sou of work on the plaintilfs liouso 
was (Ine lo his owii fanlt, in thU. ihal the plaintilf ma<le frivolous 
ohjeetio},- (o the slighlest fanlt in (he umterials furnished lo h\ < 
eotiiraeloi> for saiil house, often having the santé rejeeted without 
eause. and in ihD, lliat he constantie interfered with lint 
I«S men cmploved on the work hy (lallowav and Sou, and therehv 
cau.-cd delay and additional oxpense lo said eontraeloi’s, (lal- 
loway and Son. 

• >. And for further plee. these defendants say lliat at the time, 
(Ialloway and Son ahandoned work on the plaintilfs house he willi- 
held from his conlraetors, motiey enough to have eompleled his 
house, aeeording lo the terms of said contract. 

J. And for a further plea, these defendants say lliat afler Ciallo- 
way and Sou ahandoned work on the plnintiiTs house, he (the 
plaintilf). linished the same in a manner different from the plans 
and speeiliealions. and thereby exeeeded the eontraet prieo. 

S. T. THOMAS, 

Al tornt tl Jor 1)( ](inlaut* Sniltk and Lam bic, 

Thomas \Y. Smitli and James 15. Lamhie, defendimts in tho 
ahove etititkd eause, heing lirst duly sworn, depose and say: lliat 
they Heiiv the riglil of the plaintilf to reeover again.-t them, the 
whole or any part of his elaini: tlial wliilst it is trtie the plaintilf 
and the defendants (ialloway and Son, on December 10. IdOd, exe- 
etited the contract meutioiied in the plainliil’V declaration, it is nol 
truc lliat the plaintilf ohserved and kent all the covenants and con- 
ditions therein cotilaiiied on his part to he kept and perfortned. hui 
on the contrary they say he thernn made defauli. as wül hereafler 
he more particidarly stated. Alliants also deny lliat afler Hallo* 
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way and Son abandoned work on tlie plaintifrs house, he 
10 (the plaintiff) was "eompelled lo, and with the approval of 
the defVndanls did eomj)lele said briek dwolIinon the eon- 
Irary lliey say the plaintiiï, williout sueh approval, volunlarily pro 
eeeded lo finish his house, and linished i(. as we are inforineti and 
helieve. and ex peel to prove at the trial of this aetion, in a more 
expeiiHve Mylo than was provided tor in his eontraet with (ialloway 
and Son, and therehy and lor no olher reason, exeeeded the eontraet 
priee. 

These alliants further say they are infornied and beliove and cx- 
peet to prove at the trial of this aetion thal the failure of (Ialloway 
and Son to finish the plaintilfs house was due to his own fan 11 in 
tliat the plainliiï is of an irritable disposition and most dillieull to 
plea.se: tliat he made persistent and ofien wliolly groundloss objee- 
tions to materials supplied to (ialloway and Son for his house, eaus- 
ing th(‘ sa me in tnany instanees to be rejeeted without good reason; 
tliat he eoiistantly interfered with the men employed hy (ialloway 
and Son on the work, all whieli eaused as mueh as three months’ 
delay, and entailed greal loss on (ialloway and Son, nolwilhslanding 
whieli however. when (ialloway and Son we re praetieally foreed, hy 
the improper eoinhiet of the plaintilf, to abandon work on his house, 
(>5 per eimt. of the work neeessary to complete it, had been done 
and the plainlilf then had in hand $4.N(54, bed nu about fifty per 
cent. of the eontraet priee. whieli was more nioney than was neees- 
sary to complete his house aeeording to the terms of said eontraet. 

Furlhermore atliants say tliat no mechanics’ liens in respect of 
materials contraeted for by (ialloway and Son for the plaintilfs 
house, have bei*n established. 

20 Wherefore they say they owe the plainlilf nolhing. and 

tliat he is not entilled lo reeover auainst tlieni in this aetion. 

' TIIOS. \\\ smitil 
JAMES B. LA Ml HE. 

Subserihed and sworn to bef o re me this 2(5 dav of April, 1905. 

C. COLDEX MILLEB, 

[skal. | X o tarn 1). (J. 

Johulcr of hme. 

Filed June 13, 1905. 

In the Supreme Court of the District of Colombia. 

At Law. No. 47(524. 

Lawhexce S. Ntcolai, Plaintiff, 


Thomas (Jallowav and Thomas F. Galloway, Trading as Gallo- 
way & Son. and Thomas W. Smith and James B. La aio ie, Dc- 
fondants. 

The plaintiff joins issue upon eaeli and all of the plcas of the 
defendant- liled in the above cntitled eause. 

LECKIE, FULTON & cox, 

Attorneys for Plaintiff . 
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21 Plaintiff s Amended Dcclaruliou and BUI of Particulars. 

Pi led January 17, liJOG. 

Jn tl h* Suprème Court of (Ik; District of Columbia. 

At Luw. No. 47024. 

Ntcolai, Plaintiff, 

VS. 

CIalloway et al,, Dcfcndants. 

beavo of llio Court first boing had and obtainod. lbo plaintiff 
aiiHMids bis Doclaration and Itil 1 of Particulars lilod in tbo abovo 
ontbied oause. by insorting in said Ilill of Particulars the following 
items (o be charged as exponsos incnrml by liiin on aeouul of mat 
Iers. which should havo boon providod by (ialloway A Son; 

Ono Kilohon Bange. oallod lor in tbo >Spccifioalions. at a 

oost of .. $40.00 

Ono (!as lïan^e. oallod for in tbo Spoeifiealions. at a oost of. 20.00 
Ono Laundry Stovo. oallod for in tbo Speoifications, at a 

oost of .. 10.00 


Totul . 


$70.00 


LECKTE, FULTON & COX, 

Atturnei/s for Plaintiff, 

22 Memoranda m. 

Jamiary 17, lOOtï.—Verdict for Dofcndants. 

Motimi for New Trial Fiied; Overruled and Jvdtjment. 
Suprème Court of tbo District of Columbia. 

Fjuday, Februari/ 10 , 1006. 

Sossion rosumod pursuaut to adjournment, Mr. Justico Wriglil 
presidiug. 


At Law. No. 47624. 

Lawhexce S. Nioolai, Pl’t’f. 

VS. 

Thomas (Ialloway and Thomas F. Galloway, Trading as Callo- 
way and Son. Thomas W. Smith and James B. Lambie, Dof’ts. 

I pon oonsidoration of plaintilf’s inotion for a now trial fiied 
horoin, it is ordcred that said inotion bc and is licreby overruled; and 
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judgnient on verdict is ordored; whereupon it is considered and ad- 
judijcd tliat the plainlilf hcrein lake uothiipu; by Ibis aetion; tliat 
tbc defendauls {j;o beroof without day, be for nothing held, and 
reeovei* of plaintiü' llieir eosls of defenso to bo taxed by the Clerk, 
and have execution ihereof; froni the aforc^oing judu;meul 
-3 the plaintifr by bis Attorneys in open Court. notes an Appeal 
to the Court of AppeaN and prays tliat hond bo lixed; where- 
upon it D ordored tliat the plaintilf horeiii furnish bond for oosts 
on sneb appoal in the stiin of One llundred Dollars ($100) willi 
surety or sureties to be approved by the Court. 

Memorandum, 

February 2<S, 1000.—Appoal bond liled. 

Memoranda ///, 

March 23, 1000.—January Term extended thirly-ei^hl (33) days 
to sottle Bill of Exeoptions. 

Mc moranda in. 

April 10, 1000.—Time to file Transcript of Record in Court of 
Appeals extended to May Ist, 1900. 


24 UiU of Exccpliuns Made Pari of Record, 

Suprème Court of the District of Colombia. 

Tcksday, April 24///, 1900. 

Sessiou resuined pursuant to adjourument, Mom Thomas II 
Anderson, Justico, presidinf»*. 


Refore Judue Barnard. 

No. 47024. Al Luw. 

Lawkknck S. Nioolal, ITIF, 

VS. 

Thomas Galloway kt al., Doft-. 

Comes now the plainliff heroin by his attorncys of record and sub- 
miftine; to the Court the 1 >i11 of Exeeptions taken al the trial of lliis 
eause, prays tliat the same be sigiied and made of record now for 
then whieh is accordiinrlv done. 
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2 o Uil/ o] E.i'C(‘[)tioii}i. 

Filed April 24. IdOli. 

In the Suprème ('mirt uf the District of Colombia. 

At Lïuv. No. 470-24. 

Lawkkxck S. Xicolai, PlaintilV. 

tx 

Thomas (Ialluway kt al.. DcfViidants. 

I >o it ivmembered (lmt al the trial of this eause hefore tl ie TTonor- 
ahlc Mr. Justiee Barnard. oiir of the As^oeiate. JuMiees of the Su¬ 
prème Cour! of tlu* District of Colombia. and a jury ivmtlarly im- 
panelled and sworn to try the i>-m\- pending between tlie plaintilV 
and the defetidanls, the plaintilV olVered evidenee to prove the plans 
and speeilieatious prepared fnr the etvelion of tbc resideneo of the 
plaintilV, the contract bet ween the plaintilV and the Contractors, 
(ialloway A Sun. a truc copy of which is annexed to the Poelaration 
and tnarked “Kxhibit A Contract,’* and abo tlu* Hond si^ned by 
the Contractors and hy the dofendaiiK Smilh and Pambie, as sure- 
ties, a truc copy of which is annexed to tlu* Doelaration tnarked “Ex- 
liihit B Hond A all of which said speoiliealinns. contract and bond 
wen» adniitted in evidence. 

11e furth(‘r oIVertui evidenee to prove tliat said plans and specifi- 
cations had been prepared hy B, Stanley Sinmions. who. as archi¬ 
tect. had charge of tlu* lettim»* of contracts for tlu* buildin»* of said 
house, and who perfornied all the dulies required by the contract 
durine; tlu* buildin.u' of the -unie: tlint in a few days afler said 
2(> contract \va- exeeuted. the Contractei^ entered upon the per¬ 
formance 11 leren f, and continued. with numerous intervals 
of delay. unlil about the last of May or (irst of Jono BH):>. when thev 
abandoned and ceased work upon said building; tliat aftcr varions 
futile efVorts hy tlu* architect to have theni résumé and continue the 
work. in aecordance with tlu* speeifieatious and contract, he sent the 
following notice to the plaintilV: 

‘‘Jt'LY 27 r nr, 1003. 

Mr. L. S. Xicolai. 

Dkak Sik: This is to notify you tliat the contractors, (Ialloway & 
Sou, have ivpeatedly violated Articles 4, o. 0 and 7 in the contract 
for your residence on Colunibia Tïoad, bel ween Eiu;htcenth Street 
and Ontario Avemu*. in Panier Tl ei "hts. and tliat vou are at libertv 

t # 

to complete the 1 »ui 1<1 inu at tlu'iv expen.-a\. 

Yery respect fully yonrs, P>. STANLEY STMMOXR.” 

And innnediately thcreaftcr. the- plninti fl‘ sent tho Contract ore the 
followine notice: 
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“Washington, D. C., Jubj 2K, 1903. 

Mossrs. (lalloway ^ Sou, 13nl Kenyon Strooi and 712 O Sb N. W., 

Washington, D. C. 

(Ikntuaikn: Mi*. B. S. Simmons, tlio architect nained in our con- 
tmot of tho 1 Uth of Pocemhor, 1902, lor tho eonstruelion of iny rosi- 
dcuco on (hlumhia Kond, luw eert i lied to ino tha 1 you havo ropoaledly 
violalcd Arlieles I. ~> and (> of said Contract, and lhal suoli violation 
on your part is sulliciont <>rouud foi* mo to torminalo your omploy- 
niont a- cuntracfnrs for tho said work and complete tho building at 
your expenso. 

I. thcivfuro. herohv notifv vou thal unless vou shall iininodiatolv 

» ♦ 9 I t 

onlor upon said work and prosocuto tho sanio wilh prompt ness and 
diligence. and in every respect comply with tho agreoments and eon- 
ditions of tho contract to Iho satisfaction of tho architect and in such 
marnier as shall meet willi his approval, 1 shall aflor Ion days from 
tho date hereof. enter upon tht' promisos and tako possossion 
27 of all malerial. tools and appliaucos fouud thoroou, and com- 
plote tho building at your expenso, as providod undor tho 
tonus of tho contract. 

Bespootfully yours, L. S. XICOLATA 

that tho contractors fading to rospoud or rosumo work on said build¬ 
ing, and tho plaintilf having wailod upon Ihom until a.bout August 
1-llh, 1903, without any response whatovor. tho architect, at tho sug- 
gestiuu of tho plaintilf, simt. tho following notico to oach of tho de- 
foudauts, Smith and Lanibio, thosurotics upon tho Bond. 

“August 14 tii, 1903 . 

Dkah Sih : Tliis is to inforin vou that Mossrs. (lallowav & Sou, who 
had the contract to huild for Mr. L. S. Nicolai a oorlam rosidouco on 
Colunibia Rond, betwoon Sixtoouth Street and Ontario Avenue, havo 
nol only failed to complete said rosidouco in accordanco willi said 
contract and speoilientious, hut havo absolutoly ahandonod the samc, 
and are unablo lo rosunio it. In consoquonco of such failuro and 
uhnndonmeiil on tho part of Mossrs. (lallowav <Sc Sou, tho said con¬ 
tract luw hoon doelared terminated betwoon thom, and Mr. Nicolai, in 
acoordauee willi tho tonus of said contract, and Mossrs. (lalloway & 
Sou havo likowise, in accordanco with tho said contract, hoon notifiod 
of said termination. 

rndor said contract, Mr. Nicolai is nuthomed to complete the said 
building at tho oxpciwo of Mossrs. (lalloway & Sou, bul boforc excrcis- 
imr that right, 1 notifv vou, as Bondsmon of Mossrs. (lallowav & Sou 

< * * • i.' 

undor said contract, nol onlv of tho termination of said contract, as 
heroinboforo stated, hut also to say tl uit if you dosiro, as such Bouds- 
men, to mako any arrnngomonts with Mr. Nicolai and myself about 
tho complolion of said building. in accordanco with the tonus of said 
contract and spocilicalions, you will plcase call on me on or heforo the 
1 Sth dav of August, 1903). In the ovent vou do nol cal 1 or inakc 
arran^cmcnts by said (Lite. il will bc eonsidcrcd that you do not 
care to inakc any arrangements with respect lo the complolion of said 
work, and 1 shall prooood to have such building complctcd in accord¬ 
anco with the terms of said contract without further notice. 

Very rcspcctfully yours, B. S. SIMMONS.” 




2S Th.it hcfnre tho arehitoet tonk steps to complete tho build¬ 

ing aceording (o said notice, he wailed unlil after August 
2Jth, UK):!, on or about whieh dato he reeeived tho following reply 
to Iiis afore-aid notice of Aii^ibt lilli, 1SKIM: 

“WaSIII NliTON. I). (\. J U(/llxf 21. lUOd. 

B. Slanlev Si 11111 ions, Ks<p, Architect. (mrnor Xinth A F Streets, 
X. \Y. City. 

Dkau Sun Voor letters of tho 1 Ith instant to Thomas \\\ Sniith 
and Janus 1». Lamhie. notilvinu tlioin that (Ialloway A Son, eoii- 
tractors foi* tho creciion of a house for Mr, h. S, Xioolai on Columhia 
Boad, had ahmidonod tla* work and calling upoii lliem, as surotios to 
finish the building, havo hoon rotVrred to nu» for attontion. 

In reply I havo to <ay Ahssrs. Sniith and Lambio will doclino to 
fake tip tho work of finishing; Mr. Xioolai’s homo and will loavo that 
maller to you and Mr, Nieolai, nndor tho torms of tho oontraot. 

I should have onswored vour letter sooner, hut for the fa et that I 

* 

had gotn-u 1 h<* impression, not dispelled unlil to-day. that Mossrs. 
Sniith and hambie had porMinalIy advised you of their attitude in 
the proinisos. 

Thanking vou on bohalf of niv olionls for vour eourtesv in the 
matter. I roniaim 

Yory truly yours, S. T. THOMAS/’ 

Thai at tho linie tho (ontra^lors abandmu-d tiaar work. thoy 
laai reeeived SÖ.UOO of 11 io continet pti *e, whieh kaft a halanoo of 
* I.N'i!.10 in tho hands of tho plaintill’. and at that time ahout 5(VT 
of the work had hoon dom*; that (ialloway A Son luid not jmid all 
hills for tla* mat(*rial and lahor thoy had employed in said building 
and huik 1 of the Fontr-ieturs and material naai, to wit, Irwin J. 
Frencli A (kiuipany aial the Adam- Munvoe Mauufaoturing Com- 
pany had (ilod notiees in tla* Clerk’s Ollieo of their intention to on- 
forco their Taais agaiust tla* proporly of tho plaintill’ for what 
2H was duo them undor their said contract, whieh said notiees 
woro nflered in ovidonoe; and olher lahor and material men 
were throateumg to file liko not iets: that unlil tho plaintiff would 
agreo to pay or smnv suoli -uh-eon tractors of (Ialloway A Son for 
work and material already fundshed for said house, tlioy were uu- 
willing to finish their eoutraots. or do anything furthor upon said 
building: that the architect solieitod from various otlier partios, 
hids in their re.spective lines. for tin* complotion of plaintifTs house, 
hut la* ro(‘oivod hids from oitly a few of suoli part i es, to wit. Barhei’ 
A Koss William White, Warren A Over and W. TT. Chappel; whose 
hids related only to snelt lines of work and material as said bidders 
respoctivoly furnished; that owing to lahor conditions then existing, 
lie had groat dillieulty in gelling hids, beeausc thore were outstand- 
ing a largo iiiunher of unpaid claims for lahor and material already 
furnished to said unfmishod building, and otlier material men and 
contractors would not bid upon the work, unlil the amount due and 
owing to those who had already worked upon said building were paid 
or securod: that wlien tho arehiteel figured up the amount of rnoney 
that was left of the contract priee, lie discovered he could not com- 
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pleto saki building within tlio contract price, iinlcss all porties ac¬ 
cepten] 72% of llicir unpaid claims and biels; that the architect tlicri 
souglit to bring about such au adjuslment, and 1'ouiid only three of 
the niunber who wc re willing to accept sevenly-two cents on the 
dollar; that as a rcsult of such couditions, and in order to complete 
saki building, and prevent the sub-contractors from filing noticcs of 
their liens, the plaiiitiff was conipelled to pay in fu 11 nearly 

30 all the unpaid bills that were duo from Galloway & Bon to 
their sub-contractors, and, as all the sub-contractors and 

material men were entitled to liens against the property, it was botter 
and chca])or to settic without law suits than with thom; that these 
efforls eonsuined considerable time, and, as a rcsult thereof, the 
work was not resumed until the lat ter part of September 1903, and 
was nol (inished until January 1004; that everything that eould 
possibly he dom» lo finish the house within the eonlraet price, was 
done by the architect and the plaiuliiï, and the arrangimients the 
architect made for the completion of the building, were the best he 
eould possibly make, and the building was completed at the lowest 
]>riee at which the same eould be completed, under the couditions 
that (hen exislod, and in keeping with the usual customs and 
inethods of building in this District; that some roofmg was done 
on the house when Galloway & Sou cpiil work: that banning had 
some slate on the house when Galloway & Son quit; that Landon had, 
U]> to that time, done about $25 worth of work; that all of the work 
done by Faliev A Company and hy 0. I\ Klueklmhu and Brother, 
was done after Galloway & Sou quit work; that Martin had done 
about $133 worth of work, and that the Adams Munroc Mamifactur- 
ing Company had deliveivd a small amoiml of lumheron the ground, 
and that the ohjeetions made hy the plaintilf, from time to time, to 
the work and material which Galloway & Son were putting into the 
building, were generally suslained by the specilicatioiis and the 
architect. 

The plaintilf tlien olfered furtlier evidenee tending to prove that 
he had paid, under the contract, for the completion of said 

31 building, (he amounts set out in the I>i 11 of Particulars, and 
the sum of $70 ineluded in the amendnient to the Bill of 

Parlieulars, which amounts were expended in accordance with tlio 
contract, and were necessary to he paid hy the plaintilf to complete 
the building under the contract, and were the correct amounts, with 
the following exceplions: 

On the item to Barher & Ross for tilc work in building, 

$103, was paid. $97.85 

On the item to French & Companv, on account of phimb- 

ing, $1079.35, was paid.’ '. 1001.00 

On the item lo William H. Dvor, for dressed lumber, 

$32.00, was paid $23.00.’.... 23.00 

On the item to Adams Munroc Company, $593.44, was 

paid . 509.89 

The item to Cyrus B, Rcese, for radiators, and extra, work, 

$150.00, was slrickon out by agreement. 


3—1079a 
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Upon oross-oxaïninnlion. plaintifFs wi Inosscs gave further tosti- 
Miouy tonding 1o provo as lo (ho amount of $-120 piiiil George W. 
Tm-nhurko. for |>ainling said building, (haf at Iho time Turnburkc 
undortonk such pninting. somo pninting had alroady boon dono. hut 
Ihosamo was in a soilod and danmged oondition. thal it was nocossarv 
In pul imve enats of paint over lliiit \vlii(*li luul alroady hoon dono. in 
order (o make il ii lirst-elass job: lliat lbo ostimato of Turnburko for 
pninting tho house was $2htt, in addilion thereto, ho charged and 
ïveeivod. $45 for finishing Iho lloors in hard oil. work whioh 
22 (ialloway tV' Son was lo havo dom», hut failod lo do: lliat ho 
ïveeivod 5? 10 for finishing up the mantels, and $<>5 for elean- 
ing down and pninting a briek walk whieh was nol finisliod, ao- 
cording to the oontraot, hy (Ialloway A; Son, who, in putting up tlio 
wall. had used different eolnrod mortar, instoad of uniform black 
niortar. as the spooilieations callod for, and in addilion had loft the 
wall wholly unoloan froni lbo droppings of morlar. instoad of cloan- 
intx it thoroughly, a< tliey wcro roquirod undor tho spooilieations to 
do. ïnaking it neeessary to oinploy a man to clean (bis wall and to 
pain! and pom*il the same, so as to givo it tho appoaranee eontom- 
platod in tlio contract; and that ho also rocoivod $2.00 for an extra 
coat of paint on poivh rail that had hoon dnmngod, makiug tho total 
of $120; all of sdd work boing nooossary to inakc a lirst-olass joh, 
i\< oontomplatod hy tho contract and spo(*i(ieations. AYhereupon. 
Counsel tor the defendants. objoeted to tlio said items of $45, $10, 
$ r >5 and $2, and n<ked that tliey ho strioken out, Whomipon tho 
Cmirt -mfained said objoclion, and direetod that said items ho 
striekon out: to whieh rilling of tho Court. tho plaintiff, hy bis Coun¬ 
sel. thon and thero duly objootod and oxoopted. 

Furtlier t(*stiuiony was also offoml tonding to provo that tho 
plaintiiï paid tho Irwin J, Fronoh Sc Company, for plumbing, the 
sum of $1001 : that Fronch & Company ? s original hill to Galloway 
A: Son was $122).); that at tho time (ialloway A; Son ahandonod tho 
work, Fronoh & Company had dono from ono-third to one-half of 
the plumbing work under tho oontraot: that (ialloway had paid (hom 
nothing whatover on account-: that tho boiler, whioh fiallowny had 
Fronoh Sc Cmnpnny to put into tho house was smaller than was 
required hy tho spooilieations, and had nftorwards to ho 
o2 romovod, and a now ono put in, whioh oost aboiit. $45 rnoro 

than tho ono romovod; that tho amount of radiation whioh 
(ialloway A: Son put into tho house was also short of what tho specifi- 
oations callod for, and had to bo changed aftcr tho plaintiff had 
movod into the house. 

Thereupon, the plaintiff, Lawkenoe S. Nïcolat, boing callod as 
a witness. gave ovidenco tending to provo that he paid to F,. J. 
Tlautian, the sum of $21.78 for repairing work done hy Fronoh & 
Company, and whieh had hoon intended to ho iucludod in tho Pull of 
Particulnrs in tho amount duo Fronoh & Compnnv. in addilion to 
the $1001 paid direct to tliem, whioh sum of $21.78 for rep airs was 
paid within Iwolvo rnontbs aftcr Fronoh & Company had finished tho 
work; that Galloway & Son. who had omployod Fronoh & Company 
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to do the work, had guaranteed the work i’or onc ycar; that the ro- 
]>airs had to be dono withiu one year, on account of the detective 
coiidilion of the work. and, tliat under the guaranlee made by 
(ialloway A Son, plaintilf elaimed the riglil to charge the hu re tics of 
(Ialloway & Son for said repairs. Whereupon Counsel for the de- 
fendants objected to said item of «$'21.78, and asked tbc Court to strike 
out the saino. and the Court suslained the ohjeclion and ordered the 
said item stricken out; to whicli ruling and order of the Court, Coun¬ 
sel for the plaintilf Uien and tliere duly objected and cxccpted. 

Further testiinonv was also otfered, in rofercncc to the item of 
$ 1 85 paid Fahey & Company for concreliug and oxcavating, tonding 
lo prove (hal at- the time (Ialloway ct Son abandoned the work, none 
of (?aid coucreting and cxcavating had boon dono; tliat Fahey 
o4 &. Company undorlook to do said work for the ?mm of $1S5, 

hut that Ihoy had not coniplotod the work; tliat plaintilf 
had paid thom $150, and was undor contract to pay thoni the ad- 
ditional sum of $85 whon the work was complotod. AYhereupon 
Counsel for the dofondant ohjoctod to the item of $85, on (ho grom ui 
that it' had not boen paid, and the Court sustaitied said ohjeclion and 
direetod that tlio item of $85 should bestrieken out; to whicli ruling 
of the Court, tho plaintilf, by his Counsel, duly ohjec-ted and ox- 



Further tostiiuony was also olferod, in referenee to tho ilom of 
$1()S paid C. F. KluckhunV contract witli (ialloway tV: Son for such 
work was $150, and that tho architect sottlod wilh hun on tho basis 
of sevenfv-two cents on the dollar. 

Further lestimonv was also olferod iu referenee to the item of 

i 

$5(59.89 paid to Adams Munroe MamifacOiring Company, for dressed 
lumber, to show (hal this amount was 72'/! of the original bib of the 
said Adams Munroe Company: tliat wilh lbo oxeeplion of a small 
amount of dressed lumher delivered al lbo building by the Adams 
Munroe Company. the rest of Ihe lumher shipped by tliem was on 
storage wilh Ihe Merehants Transfer & Sloragc Company, and had 
liever been delivered at said building, and that the said Adams 
Munroe Company had filed a lioii in the Clerk’s Office for tho 
amount duo tliem for the dressed lumher aforesaid, whicli had been 
shipped to (ialloway & Hou. hut on account of whicli nothing luid 
heen paid by (Ialloway & Son. 

Further testimony was also olferod, in referenee to tbc item of 
$88)5.00 paid R. Z. TTazell for earpenter work. 

35 On Cross-examinalioii of plaintilfs witnesses, i( appoared 

that the said amount was made up of items as follows: 

Finishing carpcntcrs’ work, according to plans and speoifi- 

cations . $720.00 

For sand-papering and eleaning work. and assorting mill 
work to be returned, to the Adams Munroe Manufaetur¬ 
ing Company. 39.50 

For planing lloors. 75.00 

For work done for plumber. 1.00 

Total . $835.50 
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tlmt tlu* lumber so <opamh‘<l and claamnl was luinber sliippecl as 
afonvaid by tha Adains Munrm* Manufacturinj; Company and was 
on stora*»v with tlu* Murchaufs Transfer and Storax» Company, and 
by manui of Ihc i'act ihat il had baan on slora^e a Iona; time* a £>ival 
daal of il bacaiiu* so daina.uvd tlmt il was natvssary (o soparaU* the 
tlama.aad front (he undamauad hnuher. to sand-paper and doau up 
part of it. and return the dama^ed pari to the Adains Munroe Man- 
ufaeturina,’ Company: hut not with.^landint;* this* the uri.uinal bill of 
the Adams Munroe Manufaeturin^' Company had Ikhmi redueed 
uearly $‘‘>00. \\ heraupon ('ounsal for thi* dtdendants objuelrd to 

tlu* mul item of $00.00. and asktal the Court to strike out tlu* santé, 
whieh objeetion was sustaiii(‘d by the Courl. and the said item 
ordared to bestrieken front the I>i11 of Partieulars: to whieh itilinu; 
of the (’ouri, eounsel for plaintilV tluMi and there oljjeeted and ex- 
eeptad. 

k urlhiT lastimony was also olfared, in re fe re nee to tlu* ihau of 
$l (,i, .00 paid watchman durina eoustruetion of building, tondiui»; 
to show llial the wmelmmn (o whieh tltis aniount was paid, was ein- 
plovrd as studt iinou mid building bv (iallowav A Sou while 
Md tliey were engaged in (1 1 <* 1»uih 1 i1 1 .<• of said house. ;in<l lefl in 
charge of the same by thom when they quit : llial aftcr (tallo- 
way iV Sun abandoned said work hc was conlinued liy Ihc plainlill’ 
at the sanic priee lhal (luw had paid liini, In wit $2.ö() per weck; 
that his services were neccssary fnr Ihc prntcctinn nf Ihc plaiutilVs 
house. and llial the expeiisc nf a watchman was prnvidcd for in the 
estiinate whieh (Iallowav ik Sou made for building and oumplcting 
the plainlill s house, and fonned a part of tlu* contract price; that 
il was conlcinplated hy the contract, and neccssary. usual and cus- 
tomary to eniploy a walchman in such cases, Whereupon counsel 
for the defendants moved the Court to strike out Ihc item of *10!).!)() 
paid to the watchman, on the ground that the plaintilV was not 
aullmrized. imdcr the contract, to employ a watchman. and tlu* sure- 
tics we re nol liahle for the same, and the Court grauied said Motion. 
and ordcred that the said item he slrickcn out: to whieh ruling and 
order of the Court. the plaintilV, hy his Counsel, tlicu and tlicrc duly 
ohjecled and exeepted. 

Kurther testimony was also olVered. in refercncc to the item of 
S.'ÏÖO, eharged hy (hc plaintilV for superinlending the lini-hing of 
the building. teiidiug to show that the work, for whieh said charge, 
lor Ihc plainlill s personal services in lonking alter and superiutcud- 
ing the comph'tion of said building. was made, was neccssary to com¬ 
plete s lid building. and was done aeeording to the contract; -$.'>50 
was a fair and reasonahle charge for the services plaintilV rendered 
in connection with the eompletion of said building, the same heilig 
services that the Conlraclors wmild have had (o render. had they 
huislied^ the building, as per Ihoir contract. ‘Whereupon counsel 
for the defendants ohjecled to the item of $300, whieh the 
plaintilV claimed for his personal services as aforesaid. on tho 
ground that Ihe same was not nuthnrized by the contract, 
and asked the Court to strike out said item. whieh ohjeelion the 
Court sustained, and. accordinglv, ordered the said item to he 
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sl rieken oul; |o wliieli ruling mul order of the Courf, the plaintiff 
then iind tliere, hy his Counsel, duly ohjeeled and oxeopled. 

And, subsoqiiently. the plainlill' hoving heen reeailed as a witness, 
in his own hehalf. was asked hv his Counsel to state whal services 
he had rendered in tho matter ui‘ looking after and superinlending 
the wurk, ior which he ha<l charged the $df){) set forth as the last 
iUan in his Hi 11 of Partieulars. Wheroupon Counsel lor the de fond¬ 
ants objeeted to the wit ness teMifying on the ground thal the sure- 
ties were nol liable to the plaintill' lor any stieli services; which ob- 
jeelion the Courl suslained, and to which ruling of the Court Coun¬ 
sel lor the plaintill’ duly objeeted and excepted. 

Whereupon the plaintill' having concluded his testimony iu ehiof, 
the defendants, 1/ambie and Smilh, produced as a witness, in tlieir 
hehalf, Thomas I\ Ualloway, om» of the Kimt of Cailowav & Son, 
who, heing lirst duly sworn, gave evidenee lending to prove (hal 
they eould not snit (ho ]>iaintilf in the marnier in which they were 
exeeuting the work : tliat he made many objeelions, and was very 
disagreeable. Whereupon plainlilPs Counsel objeeted to such testi¬ 
mony, and iiioved thal the saine he strieken out. on the ground thal 
it was wholly inimateriah irrelevant and incompetent, luit. the 
Court overruled said objection ; to which ruling of the Courl 
;>8 Counsel lor the plaintill' duly excepted. 

Whereupon Counsel lor the defendants, asked said witness 
the fnllowing cjuestion: Did Mr. Nicolais conduel have any elfecl in 
dclaying the work? To which puestion ]*1 ainliU's Counsel objeeted, 
on the ground thal it was not unly Icading. irrelevant and inunu- 
terial. bul that. onder the {mans of tlu i contract, aniple provision had 
been made for the proteetion of the Contractors against any d(‘lays 
eaused hy the fault of tlic plaintill 1 , which objection the Court over¬ 
ruled: to which ruling of the Court, Counsel for plaintill' look ex- 
ceplion: and Iheroupon. the witness answered: “It didm 

The witness gave further testimony tending to prove that the. 
Adanis Munroe Mauufacluriug Conipany, were to furnish tlic 
dressi‘d huuber and mill work for Mr. NieolaiV house; two wagon 
loads of it had boon delivered at the building; the remainder was 
not deliver( i d at the building, hut was storod with the Merchants’ 
Transfer and Storage Companv, in the name of Callowav it Son, 
until it eould he usod, and for want of room at the building. 

On ero>s-examina(ion, the witness tosti lied that the architect usu- 
ally condemned the material which Xicolai eomplainod of, and 
eould not name any objection mad( i hy the phiintilï to the material, 
which the architect did not su-lain. 

Thereupon ConrrxKY TC Joxks was called as a witness on hehalf 
of the defendants, and heing fust duly sworn, gave evidenee tend¬ 
ing to provo that the plaintiiï fïequently objeeted to the material 
heing nut in the house, and interfered with the men ; to which 
3!) tosliniony plaintiff s Counsel objoolod, and moved to strike 
out tlic samo, on the yround that it was hninaterial, irrele¬ 
vant and incompetent, and that for any and all delays occasioneel in 
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the progress of (lu* work, through plnintiirs faull, the contract luid 
niade amplc provision for proleeling du* eonlractors, bul the Cuurt 
overruled said objeeiion; tu whieh ruling du* plaintilïs Counsel 
(liily cxccpted. 

Said willies- dien gave further evidenee leiiding to prove (luit 
pliiintiirV nuirnuT was abrupt and violent. Whereupun Jilaintiir’s 
Counsel objertcd and iiioved to strike nul die saine. on llie ground 
stated in die piveeding objectioii. bul the (’oiirl overruled said objec- 
tion and motion; to whieh ruling, Counsel for the plaindll’ duly ex** 
(*i*pl(‘d. 

Whcreupoii. (iKoianc \V. Jonxsox was produeed on behalf of die 
defendants. and heilig lirsl duly sworn. gave evidem*e lendiug to 
prove tlmt In* wil- a puinter: tiiat lu* gave a bid üo (lalloway & Sou 
to paint plaintiirV house, for whieh was aeeepled: diat he bad 

done about $.>*> worth of work \vlu*n (ialloway A: Sou quit. 

Thereupon Fuko .1, KiaCKiirux wa- ealled on behalf of the 
<lefendants, and heilig lir.-t duly Mvorii gave evidenee tending to 
prove ihat he was an eh*eli*ieian. and submitled a bid to (hdlowav 
iV Sn o (or Slot) tor eloelrical work: that about one-half of bis work 
was dom* wlieii (ialloway A: Son abandoned the work. and that he 
huislied his work. onder a eontraet willi (lu* arehiteet. whereby Ju* 
reeeived froni the plaindll’ 72', of the contract priee. or $1()X. 

r riu*reupon James L Paksons was ealled a< a witnoss on behalf 
of the defendants. and heilig lii>t duly .-worm gave evidenee tend¬ 
ing to prove that he had had wide experienee in building 
*10 1 loiises of all kinds in the Citv. 

t 

Whereupon the following question was asked said witiu*ss 
by d( , fendant , s Counsel: Whore a bonst*, similar to the om* in ques- 
tion. to wit. tlm*(* slories and basement. and twenty feet front, and 
where from tin to 70', of thi* work theivon had been doiu*. and 
whieh house when emnpleted would eost Nine Thotisand Fight Tlun- 
dtvd and Sixty-four Dollars, wovknmnship good, and nmterials 
first-elass. and where there reiuaiiiod in the owiierh hands Xl.Xlid 
of the eontraet priee. in yoiir oninion would that suin so reinaining 
in tlu* nwiiu'k hand lu» sullieient to (*omplete sud house? 

PlaintifFs ( 1 ouns(*l ohjeetod. on tin* ground that 

1. r Phe <|iu*stioii of what was sullieient to eoiuplete tliis house 
was nol one for expert testimouy: that the jury eould di'tenuine 
that question. as wel! as any expert eould, and that it was a queslion 
for the jury to delennine from the faets established 1 >v the evidenee, 
and nol from opinion: 

2. Thai if it were a proper question for export tostimony, the 
witnoss had nol qualified as sueh: 

o. The question failed to state the faets i\< diselosed by the evi¬ 
denee with respect to the work whieh had aetually been done upon 
said building; and 

4. The question failed to disclose anything as to how the house 
was to he huislied, so that it was impossible for the witnoss to de- 
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termini 1 froin tlio question whether or nol the amount of money 
reinaining in the owncr’s hands was sullieient (o complete 
samc. 

dl Whieh objcetions the Puurt overruled, and t<> whieh ruling 

of the Court, plaiutilV’s counsel then and lliere exeepted. 

Whereupon the wit ness answered, that in h is judgment, it was 
sullieient, provided the house was lo he (inished in the way that; 
houses costiug that amount are usually finished. 

Whereupon plaintilVs Puunsel ohjecled to the answer of the wit- 
ness, and moved to strike out sa me, on the groimds that it was 110 - 
responsive to the. question, and showed that it was nul predieuted 
upon any infunnatinn whieh had been diselosed to the witness by 
th( v question propmmded and that lliere was nothing in the testimony 
of any witness pi*odueed in the eest», to show that this house was to he 
Huislied as any ordinary house. Hut, the object ion of Counsel to the 
answer of witness, and niotion for striking answer out, the Court 
overruled. To whieh ruling of the Court, plaintitf's Counsel ex- 
eepled, 

Whereupon the defendaut's Counsel asked said witness the follow- 
ing question: “If there remain(‘d of the eonlrnet prieo, eould 

you have tinished the house for that som? To whieh question, 
Counsel for the plaint i(V object cd, on the grounds that it had not 
been shown that this witness had anv knowledgo whalever of what 
was to he dom* in order to linish or complete the house*, in accord- 
aiiee with the plans and spccilientions, and, therefnre. there was 
nothing to show that the witness was competent, to determine any 
sueh fact, (*ven for himsi*lf; nor was there anylhing to show 
•12 how said witness expeeted to, or would (inish said house ae- 
cmding to the plans and spooilientinns, whieh object ion the 
Court overruled, and to whieh ruling of the Court, Counsel for plain- 
tiIV then and there look exeeption. 

Whereupon th(* witness answered: ‘T should say yes.” The wit¬ 
ness having (‘om])h‘((‘d his testimony, plainlilfV Counsel then moved 
to strike out all of the witness’ testimony, heeause of the ohjeetions 
herelofore stated. and of its meompetency and inadmissihilit.y. 
Wliich Motion the Court refused to grant, and to whieh ruling of 

the Court. Counsel for plaintiff took exeeption. 

* 

Thereupon Thomas W. Smitit, one of the defendants, was enlled 
ns a witness, who heing first duly sworn, tostified in substanee as 
follows: 

That hi* was in the lumber business, and had done a great d(*al of 
building. Whereupon he was then asked the following question by 
defendanCs Counsel: lf a house is Huislied to a poinl where it is 
roady for plastering, what per cent., in your opinion, of the work 
is done? 

Whereupon Counsel for plaintiff objoeted, on the ground that 
sueh testimony was not expert testimony: that the witness had not 
qualifled as au expert, or even as heing familiar with. the eonditions 
that the house was in at the time same was abandoned bv Callowav 

f n 

Son, or what was lo Ito dono lo H 11 isli saino, a? roquirod by contract 
and .-tjx'C'ifications, and ulso that it wa.« imrnaterial, even it' competent 
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and proper for «*x]u*r( testimony. Whieh ohjeetion lbo Court over¬ 
ruled. and to whicli ruling of the (nurl, Counsel for the plaintilf 
tlien and I here exeepted. 

415 \Ylieren pon ihe wilmus auswered: “Ahout (><.) f ,c • To 

whicli auswer. Counsel for the plaintilï objecTed. on the 
grounds thal it was immaterial and impmper, and Counsel inoved 
to strike out the answer. which ohjeclion and motion the Courl over¬ 
ruled. and to which ruling of the Court. plaintilTs Counsel tlien and 
there exeepted, 

Wle-reupon said witness wis asked the following <|ii( i stion: lf 
&4.SP4 ivinained on hand, eould you have linished. the house for 
sueh sum? To which queslion, Counsel for the plaintilf ohjected, 
on (he gmund that a.- there was uothing to show in what nmniier 
or after what fashiou the witness eould, or wou ld have linished the 
house, or that he knew how the same was to he linished, it was wliolly 
improp(»r and incompetent and inadmissihle. Which ohjeclion the 
Court overruled, and to which ruling of the Courl. Counsel for plain¬ 
tilf tlien and there excepted. The witness auswered: “Yes." To 
which an.-wer. Counsel for plaintilf ohjected. on the sanie grounds, 
and nioved to strikt' it out. The Courl overruled said ohjeetion and 
motion, to which ruling of the Court. plainlilf s Counsel then and 
there exeepted. 

Thereupon M ii/mx Pavis was callt'd on hchalf of the defendants, 
and hei nu; fir-t duly swnrn. It'stilied in sub-lance as follows: 

That he wis slore-keeper for the Merehanls Transfer and Stomme 
Company. Wlieretipon Counsel for the defendants asked the wit- 
ness whctht'r or not the hooks of his Company showed any litmher 
or mill work shipped hy the Adam- Munroe Manufacturin.it; Com- 
pany, of Lynehhurg. Yiiginia, stored with his Company in 
44 iht* summer of 11)0 1. in the name of Tliomiw Calloway Sc 
Sou the hunher and mill work referred to. heilig (he same for 
which plaintilf paid the Adams Munrot* Company the sum of 
$o01).Mï. aeeording to I»ill of Carliculars. r rher(Mipon Counsel for 
Plaintilf ask(»d Counsel for defendants what was the purpose of said 
testimony. 1 Vfendanls* Counsel dated that it was for the purpose 
of showiug that the said hunher and mill work had heen delivered 
(o Callowav A’ Sou. and heloiiged to them and not to the Adams 
Munrot* Manufaeturing Company, to which queslion Counsel for 
plaintilf ohjeeted. mi the giound that Iht* quedion a> to whether or 
not the hunher helonged to (iallmvay A Sou or the Adams Munme 
Mannin duriug Company had heen fully and fiually adjudicated in 
tht' I>ankruptcy proeeedings in the oase of Calloway A’ Sou, said 
proeeedings heiu ü: kuown a- lauikruptey No. oio. whieh proeeedings 
wen* tlien* called to the attention of the Court, and that the quostion 
of title hnving heen linally adjudicated in that proeoeding, it. was 
improper in this cause for the Court to review sueli proeeedings. 
which ohjeclion the Courl overruled, on the ground that the sureties 
on the Pond of Callowav A Sun we re nol part ie- to said Bankruptey 
proeeedings. To whieh ruling of the Court, Counsel for the plain¬ 
tilf tlien and there dulv ex *onled. and ihereiipon the witness an- 
swerod that the hooks of the said Transfer & Slorage Company showed 
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tbat tb ore was on storago a lol of lumbor and rnill work shipped by 
tbc Adams Munroo Manufacturing Company, in lbo name of Gallo¬ 
way & Sun; tbat two loads of lbo luinbor had boon delivorod al a 
house on Colombia. Koud; tlial tour loads of sueh lunibor bad boon 
storod witb said Company in lbo nanio of Galloway & Son, (o 
4n wbivb answor Counsel for lbo plaintilï objootod and movod lo 
strike out lbo samo, for the roasons set forlli in lbo objoolion 
to lbo quostion, but the objoolion and motiqn woro overruled by lbo 
Courl, and lbo plaintilï (bon and tlioro duly oxeoptod. 

And (bo dolondants, having olforod furlher tostinionv (onding to 
sbow lbat at tbo linie Galloway A Son abandonod lbo work, most of 
the lathing and aboul $f>() worth of painling bad boon dono; tlint 
about fiOG of tbo plumbing bad boon Huislied; (bat tbo window 
sashos woro littod and woro boing glazod; tbat about $100 worth of 
work was roquired to fiuisb tbo slouo work iu tbo building; tlial 
about $000 was neeessary to finish tbo briek work, and tbat about. 
0b f ; uf lbo house bad boon oom])loted, and tbat lbo same vould have 
boen (inishod by Galloway & Son for tbo $4,«S(S4 remaining in tbo 
bands of the plainlifi', olosod tbeir oase. 

And tbo plaintilï', haring valled as a wit ness in rebuttal R. Stan¬ 
ley Simmons. tbo said wit ness, on vross-oxamination, gave ovidenoo 
(onding to sbow tlial tbo wolk on tbo house of tbo plainliiï was about 
ono-balf eompleted wlien Galloway A Son abandoned the samo; tbat 
about ono-balf (bo oontrart privé romainod in the bands of lbo jdain- 
tifï, and tbat if tbo plaintilï' bad nol boon vompelled to pay tbo sub- 
vontraotors of Galloway & Son for work dono upon said building and 
material furnisbod for the samo, and bad nol boon vompelled lo buy 
tbo material and mill work from Adams Munroo Manufavluring 
Company or from some ono olso, in order lo complete (be samo, the 
building vould havo boen Huislied, avvording lo lbo spovifivations and 
plans, within tbo contract privé. 

4(> W boren pon tbo plainliiï, by liis Counsel, olïerod in ovi- 

donve lbo provoodings in lbo Rankruplvy vaso of Thomas IC 
Galloway A Son, known as Rankruplvy Xo. 818. To whieh Counsel 
for lbo dofendauls objootod, on tbo grounds tbat lbo surelies of 
(lalloway and Son woro nol parlics lo said provoodings, and tbo 
Courl sustained said objoolion, to wbivb ruling of lbo Courl, lbo 
plaintilï' by bis counsel duly oxeoptod. Tbo following is a copy of 
vorlain paris of said record and provoodings in tbo said Rankruplvy 
cause. wbivb Counsel for lbo plainlifi' valled lo lbo special atteuliou 
of (bo Courl, wbivb reforred to the samo luinbor and mill work on 
account of wbivb lbo aforesaid payment was made to lbo Adams 
Munroo Manufavluring Company by lbo plainlifi', and wbivb 
Counsel for plaintilï olaimod showed tbat the queslion of ownorship 
as botwoon Galloway & Son and tbo Adams Munroo Manufavluring 
Company bad been finally adjndicated, and vould not, tboroforo, 
be (ried again in Ibis cause: 
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In the Suprème Court ui' the District of Columbia. 

Ju rr Bankruptey (Iallowav cV: Sox. 

Il is now siipulaled and agreed belween the receiver in this case 
and Leo Simmens. Attorney for the Adams Munroe Cumpany. a 
Corporation, that ccrtain building niaterials now stored witli the 
Merchant." Bareel A Storage Cnmpauy s-hall hc delivered to Law- 
reiice S, Nicolai. the nwner of tin* house for wliich said niaterials 
were manufaelured, and the vahic of said niaterials held hv 
a/ said Nicolai unlil the Court can decide in this case. whether 
or nol said niaterials beloog lo said (Iallowav A Sun, the 
hankrupts in this case, or tlie said Adanis Munroe Conipany. And 
if it be found that said A.dains Munroe Company are the owners 
oi saiue. or that it ientilled to the fund hy reasou of its mechanics’ 
lien ailowed hy law upou th(‘ property for whieh they were made, 
then so far as the receiver i> rnucernod. said suni niay lx* paid to 
said Sinimons as Attorney for said Adanis Munroe ( 1 ompauy. 

LKO SIMMOXS. 

L. 1\ LOVIXC, Iltcurcr. 

1 appmve of this, 

LA WK KXCK S. NICOLAI. 


In (h(* Suprème (%mrt of tlie District of Colombia. 

In r / (Iallowav A Sox, Bankrupt-. 

Bankruptey. No. o ld. 

1 his eauso coming on to be henrd on a (|in*stion raised hy ae;roe¬ 
men l en tere<l into belween the trustee of the bankrupt s (‘state and 
llu* Adams-Munroe Conipany, a Corporation, (a copy of whieh agrec- 
nu*nt is set lortli on pages !o and -In of tlu* le^timony taken thereon) 
as to the ownership of cerlain building niaterials mentioned therein ; 
and tlu* testimony having 1 hu * n iully eonsidered and counsel for thu 
respective parties having heen fully haard, it is, this *2!th day 
dS of August, 1901. adjudged, ordered, and deerced that said 
building niaterials shipped sonu*(ime iu .Julv, 11)0:5, bv llu* 
said Adams-Munroe Conipany to (iallowav A Son for Nicolai build¬ 
ing and stored with tlu* Merehaiits r l rans Ier and Storage Coiupanv. 
D. C., at the time of tin* executiun of said agi*(*ement, were the prop- 
erty of the said Adams-Munroe Conipany hy virtue of the exercise hy 
them of their right to stop said goods in transit. 

And it is further ordered that the trustee in bankruptcv sliall 
have unlil the third day of September, 190-1, inclusive, to lile a peti- 
tion for a review of the above order. ‘ 


(Signed) 


EDWAKJ) S, MrCA LMONT, 

Rrfrrrr h) Ba n L't'u ptcij. 
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]n Uw District Courl of the Cnited Slalos for Üio District of Co- 

himbia. 

In ilio Maller of Calloway & Sun, BaiikiTipt. 

Ikmkruptey. No. dld. 


Lucas I\ hoving, I rusteo ol the oslnle of said bankrupts repro- 
soms uiito tbis Iloiiorablo Courl 11 ml the Referee in bis liudings as 
(o the owuership oi the property claiined by Munroe & Compauv 
nU( } iomid in the possession of the bankrupts at the time of bis ap- 
pointiiuait as TruMee envd in bis findiiigs as to the law and faets, 
and ro.-peclUilly asks (bat all papers may be certitied for review by 
Uie Jusliee silting as a Raiikruplev Courl. 

( s buned) ’ 1,. |>. LOYLNd, TntMcv. 

^ Di *Ih-* Suprème Tuurt of tbe District of Colombia. 

In re ( i ALLo WAY AND Son, lamkrupt. 

In Bankrupley. No. dld. 

Tbis cause coming on to be board upon tbc report and linding of 
tbc referee in lbo matter of the controvorsy bol woon The Adains 
Munroe Mal ui biet u ring (b. and the trustees in bankrupley, respecl- 
hig eorlaiu matorials eonsigned by tbe fornier for use in tbe building 
of Lawrenee S. Nicolab said report and (inding baving been certitied 
to the Tuurt, and counsel for tbe rospoet ivo part i es baving been board, 
and tbc case duly considorod, It is. tbis (>th day of Doeomber A. D. 
11)0 1, adjudged and ordered tbat said report, and tinding be aud the 
sani(^ is boroby in all respects ratilied and eonfirmod, witli oosts to 
said Tbe Adanis-Munroe Manufacturing Co. 

(Signod) TI 108/ II. ANDERSON, JuMicc. 

Tbe plainliff Uien offored tbe following prayers, whieh werc re- 
iused by tbe Court; to the refusal of oaeb of whieb tbe plainliff, by 
liis Counsel, Uien and tliere excepted: 


l r pon default of Talloway & Sou, under tb oir contract to construct 
tbe building, the plainliff Nicolai was autborizod to enter 
f>() upon the premises and complete the building, and in the eom- 
pletion of said building, lio was autborizod to use suoh inea.ns 
as ware noeessary and proper to tbat end; and if the jury fiud from 
Uie evidenee. tbat tbe employment of a watehman on the work was 
rcasonablo and proper under the eiroiimstanees of the case, as being 
ealeulatod to oxpedite tbe work on tbe building, or to prevent the 
loss of matorials. or otber loss and injury. Uien they are inslrueled 
that tbe plainliff was autborizod to employ sueh watehman at a 
roasoiiable prieo and tlie surctics on the Bond wonld be liable to the 
plaintiff for the arnount paid to sueh watehman for bis services. 
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In dolermining whether it was proper (o employ tho walebman in 
oomploting, undor tho contract. tho work ahandonod by (Jalloway & 
Sun, the jury may tak o in to eonsidoration tho fa cl t hal a watehman 
was pruvidod for in tla* contract — and omployod by (uilloway & 
Sun, if lliov shall so lind wliilo thov woro workimi; uudor tho oon- 
tra et. 


o 

t). 


Tho jury inay also takc into eonsidoration the tact, if thov shall 
so lind. that it is customarv aiiion^ oon tractors and builders, to om- 
ploy watchmen over buildings, to prevent loss of material or othor 
i 11 jiiry to material or to the building during tho proeess of construo- 
tion. 

4 . 

If tla 1 plaintiir. after ho ontorod upon tho complotion of tho build¬ 
ing, uudor tho contract, rotidorod p( i rsoual services in superiuiendiug 
tho coustruction of said building, and if suoh services we re 
dl noeossary and proper, or suoh s( i rvices as it would havo hoon 
proper for liini to hire somo othor person to porform. then ho 
is entitlod to charge a roasonnble prico for suoh services rendered hy 
him. jusl as if he had employod sonie othor porson. and paid him 
for suoh services. 

** 

0 . 

r rhe jury are instruotod that tho suhoontraotors uudor tho law had 
a lion against tho property of the plaintilf for work performod and 
malerials furnished undor (Jalloway A: Som General Contractors, in 
tho oroclion of the plaintiiï's house for whieh suh-coutraotors had not 
hoon paid at tho time that (Jalloway A: Sou ahandonod tho work; 
that it was the dutv of (Jallowav & Sun undor thoir contract to re- 

♦ i 

move suoh lion and in dofault on thoir part tho Hondsmon of (Jallo¬ 
way A: Sun W(*ro responsihlo for suoh removal. su that tho said plain- 

1 i(V would roceivo his house freo from anv and all suoh liens. If 

* 

tho plaintilf was oonipollod to pay tho unpaid claims of suh-oontrao- 
tors in order to removo suoh liens and in order to complete his house 
aocording to tho purpose and intont of tho contract, then (Jalloway & 
Sun and thoir Hondsmon are liahle to the plaiutifï therefor, and if 
hy reason of tho payment of suoh claims tho plaintilf was eompollod 
to pay out more for the completion of his house tlian the fuuds 
whieh he had in hand amountod to, then the plaintilf is ontilled to a 
judgmont for suoh exoess. 

6 . 

If the jury find from the evidenoe that CJalloway & Son quit and 
ahandoned tho building in quostion hoforo it was eomploted, 
;V2 and that thero woro sub-contraotors. who had furnished ma- 
torial for. and performod lahor upon the said uncompleted 
building. for whioh thov had not heen fully paid by Galloway & 
Sou. and that tho plaintilf, after duo notieo to (uilloway & Son and 
their Hondsmen, took possession of the said building to complete the 
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same according to (]io contract and spocifiealions, and Unit- tlio said 
Nieolai in Uk* eompletion of said contract was eoinpellod to pay to 
said sub-eontraelors the aniount duo (hom for work douo beforo 
(iallowav A Sun quit and ahandoned said work, as well as for the 
wurk dono hv tlioin aflor (iallowav & Sun ahandoned the work, in 
orde!* lo soouro the eompletion of said building, the plaintiiT is on¬ 
tbied to roeover the aniount so paid to sneb subcontractors. 

And thereupon the defendants olVered tlio following pmyors, wliioh 
we re granted by tlu* Court; the fourlh, sixth and seventh of said 
pravers being granlod over tlu* objeetion and exeeption of the plain- 

tiir : 


Tpon the wholo ovidonee in this oase, the jury are instrueted that 
the plaintill' is not enlitled to reeover, and that their verdiet should 
be for the dofondauts. 

(Kefusod.) 

II. 

If tlu* jury heliovo froiii the ovidonee that the failuro of (iallowav 
A Sou to eomplete the plaiutilVs house, within the time stipu- 
r>;5 lated. was duo to bis wrongful acts and eonduet, sneb as un- 
reasonable intorferoneo with bis oonlraelors, and employees 
on the work, and unwarrantod objections to work done on the build¬ 
ing, and to materials brought to the building for uso in its con- 
struetiou, these w<*re valid excuses for nou-perforniance of the con¬ 
tract, and the plaintill* is not ontbied lo reeover on the bond sued on, 
and thoir verdict should be for the dofondauts. 

(Kefused.) 

1 TI. 

]f lbo jury bolieve IVom tlu* ovidonee that when (iallowav & Sou 
quit work on tlu* plaintilfV house, the plaintiff withheld froni them 
$4,804, and that that was money onough to have comploled bis bouse, 
according to the plans and spooiliealions, (hen the plaintill* is not en- 
titled to reeover in this action. and tbeir verdiet should be for the 
defendants. 

Granted. 

IV. 

]f the jury helieve from the ovidonee that after (Iallowav & Sou 
quit work on the ]>laintifV's house, the plaintill* look up the work and 
eompletod bis house himself, and that in doing so be departed from 
the plans and specifioations, and thereby exceeded the contract price. 
tben he is not entitled to reeover in this action, and tbeir verdict 
should be for tlio defendants. 

Granted. 


If the jury bolieve from the ovidonee that the item of $593.4 1 
alleged to have been paid by the plaintiff to Adams Monroc Mamifae- 
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luriiii»- Conipnny, for dtvssrd lunibcr, was for lumber mul inill-work 
M)ld and doliviwd l>y snul Conipnny (o (ialloway A: Sou, to be used in 
building lbo plaintilïV bouso. pari of whicli had boon dolivorod lo 
(ialloway 1 1 Sou al lbo plaiulilfV boiiM*, boforo tboy quit Work on il, 
and pari, at lboir mjuosl. lo lbo Morobanls* Transfer A: Sloragv Com- 
pany, tlu*ii snul mnlrrials bolonuod lo tho plaintiff, and lbo plaintiiï 
is nol entillod lo rooovor llu* valui 1 of lbo suinu arabist lbo dofondants 
in ibis aolion. 

(iranlod. 

VII. 

Tbis hoi nu nu aolion by lbo plainlill* to rooovor lbo a.u’.u’ivjialo 
aiiiomit of uioiioy nllo^od (o havo bron oxpondod by bim in linisbin^ 
bis .bouso, aflor bis oonlraolors, (ialloway A: Sun, (juil work on lbo 
saino, lbo jury aiv ins(ruoto<l lbat tho plainlill’ is nol oniillod lo in- 
oludo in bis nlloj;od oxpondituros llu* valuo of any work dono on bis 
bouso by t b o sub-oonlraoloi^ of (Ialloway A; Son, boforo lbo lal lor quil 
work. wbiob (ialloway A: Son. bad nol paid for, nor lbo valuo of any 
nialorials dolivorod lo (ialloway A. Son, for u>o in llu* plaiulilfV bouso, 
and wbiob woi*o upon lbo plainlilf's promisos at lbo 1 inu* (ialloway A: 
Son (put work, bui tbal lbo plaintilf. if oniillod to roo ovor anytlnn^, 
is liiuitod to -neb nionoys as bo aotually paid for labor and nmloriab 
iioo<*>sary to linisb bis Iioum*. aooordin t a; lo llu* plans and spooi- 
oo lioalious lborofor. aftor (ialloway A: Son quil work upon It. 
(iranlod. 

VUT. 

li lbo jury boliovo from llu* ovidonco tbal (ialloway A: Son quit 
work on llu* plaintilf s bouso, booauso of tbroals and assaulls by tbc 
plaintilf upon Iboir sub-oontracTors, and omployoos, lbon (ialloway & 
Son won* justiliod in abundoning work on said bouso. and lbo plain- 
tilf is nol oniillod lo rooovor in Ibis aolion. 

( Uofusod.) 

IX. 

In rcgard lo tlu* elause in tlu* contract bctwcen tlu* phiintid* and 
(ialloway A: Son. pcnnilting tlu* jilaintill' (o terminale ,-aid contract, 
and cmploy others to complete liis house, the jury are inslrueled (hut 
in availing himself of tliis privilege, il was tiie duty of (he plaintilf 
lo proeeed eeonmnieally. and if they believe from the evidenee tbal 
he did nol do so, hul eaused his house to he huislied in a more ex¬ 
travagant nimmer than reijuired by (he plans and speeilieatiuus. he 
eannot charge the actual eost of completiou aguhisl the conlractors 
and their sureties, hut only the reasonahle eost. 

(irauted. 


5(5 Thereupon the plaintilf excepted to the granling of the do- 

fendants' l’oui'th I’rayer. on the ground tliat there was no evi- 
dence to show tliat the plans and speeiliealions had heen denarled 
from. 

He ohjeeted to the Sixth Prayor. on the ground tliat (he Court had 
finally adjudicaled the question as to the titlo of the ltimber and mill- 
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Work reforrcd io Ihcrein, and luid dceklod tliat the sanic wies the prop- 
erly of the Adams Munroe Manufacluring Company, and never bo- 
longod (o Galloway ct Kon, and on the furiher ground tliat the plain- 
tiir, under his contract witli Galloway & Kon, had no right to take 
possossion of the said lumhor, the sanic not having heen delivered on 
the premises, where the building was under construction. 

And he ohjeeted to the Kevenlh Prayer of the defondants, on the 
ground tliat the plaintilf was ontbied to reeover all he was conipelled 
to expend in exeess of the contract price, in order to complete 
o7 said house; tliat the Pondsmen were given the opporlimity to 

complete said house for the aniount of the contract price re- 
maining in the hands of the plaintilf and refused to do so, and tliat 
the plaintilf was entitled to have his house, fret' from liens. 

Thereupon the Court cliarged the jury substantially as follows: 

Tliat they should disallow the plainlilf's claim of $850 for his 
individuai services, wliich he naidered in looking aller and seeing 
that. his house was completed according to specilieations and plans; 
tliat such services were not conlcmplated hy the clear intent of the 
contract between the plaintilf and (Ialloway 1 1 Kon, and the dcfond- 
anls, Lambie and Kmith, as sureties on Galloway & Kous bond, could 
not be cliarged therewith; likewise, the item of $109.90, whieh the 
plaintilf paid for services of a watchman pending the completion of 
said building, should be disallowed; also the balaneo of $ 00.00 due 
Fahoy A Company; likewise the item of $9)9.00 paid to llazell for 
sand papering and cleaning and assorting mill work, should be dis¬ 
allowed; also $65.00 paid to r rurnburke for (‘leuning down and put¬ 
ting in proper eonditiou back wall of plaintilfV house; likewise the 
item of $2.00 paid to Turnburke for ]>ainting daniaged porcli rail; 
$10.00 paid to Turubui‘ke for finishing up mantels; $45.00 paid to 
Turnburke for finishing uj> Moors of whieh the Court instrueted the 
jury should he disallowed: also the suin of $30.00 paid io 
58 Kluckhuhn: and also the $21,78 paid to E. J. Ilannan for 
repairing plumbing work done by Frencli & Company, should 
he disallowed. 

And the Court furt.her instrueted the jury substantially as follows: 
Tliat if they helieved from the evidonee suhmitted in the case, that 
the item of $508, whieh plaintilf paid the Adams Munroe Manufac- 
turing Company, was for lumber whieh bclongcd to (hdloway & 
Sou, then they should disallow that claim, as under the contract, 
Nicolai had the right to take possossion of all the material whieh 
belonged to Galloway & Kon, and use it in said building. The ovi- 
donce in this oase sliowcd that the Adams Munroe Manufacturing 
Company had shipped this material to Galloway & Kon, and that it 
was doliVerod to thern and stom! with the Mcrchants* Transfer & 
Ktorage Company, in this city, in the name of Galloway & Kon; that 
if they helieved ihat was a fact, Uien it was the property of Galloway 
& Kon, and the plaintiff in this case had the right to take possession 
thereof, and was not conipelled or required to pay the Adams Mun¬ 
roe Company; if the plaintiff paid the Adams Munroe Company, lio 
did so at his risk, and the Bondsman would not he liahlc therefor. 

The Court furtlier instrueted the jury substantially as follows: 
That in respect to the Trwin J. French & Company’s hill of $1061, 
thero was evidcnco tending to show that they had donc about 50% of 
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t-lii'ir work in the matter of installing the heating plant and plumb- 
ing in plaintiff' 1 s house at tin* time Cialloway A: Kun abandoned tlieir 
work; ihut there was about $">()() due French A: Coinpany froni (Jal- 
loway A: Kon, undcr the contract which (Jalloway & Kon had wilh 
French A: Compuny (o install said plumbing and heating; 
n» that undtT {hc law, in lorei' in Ibis Bistrict, French & Com- 
pany had nut enforeed tlieir lien arabist the plaintifPs prem¬ 
ises, and, therefore, plaintiir was nut liahle therefor (o French A: 
Compuny fur sucli sinn as was due 11 1 cm 11 tor work done at the time 
(Jalloway Ar Kou quit, and thut the Bondsmen therefore, would nut 
bo liable fur the amount dia» fruni (Jalloway A: Kon to French & 
Compuny for said work and inaterial; (bat if the plaintiiï assumed 
to j>ay tho debts of (Jalloway A: Kon before French A: Coinpany en- 
forced any lien against the plniiitiff's property. (hen he paid sucli 
deh|< at bis own risk. and thi 1 jury should disallow sneb sinn 
as they fouud to he. due French A: Coinpany for work and inaterial 
furnished up to the time (Jalloway Kon quit the pluintifW house, 
which, according to the evideuce, was about $-">()(). 

r rhe Court further eharged the jury substantially as follows: That 
if these items, which tho Court bad instrueted the jury tojlisallow, 
in conjunetion with the sinn which the plaintiiï paid tho Adams’ 
Munroe Coinpany, aggregated mort' than the amount of the plain- 
tilFs claim, as sued fur, then tlieir verdict should be for the defond- 
ants, hut for nu sum: hut. if they found, after deduetiug the amount 
of said items from ihi* amount which the plaintiiï was suing for, 
tlicre was a balanee in favor of the plaintiiï, then tlieir verdict should 
he for sucli balanee. 

Whorcupon counsel fur the plaintilf then and there and in the 
presence of the jury, and bi»fure the jury roti red, oxeopted to eaeh 
and overy of the instruetions so givon by the Court. and particularly 
to those direoting the jury to disallow the items enunierated, and 
also the instruetion rolating to the inaterial shipped by the Adams 
Munroi^ Comnaiiv. and that relating to the claim of French & Com- 
pany. 

ti() r riiereupun the jury retired to consider tlieir verdict. 

Aftor the noting of the said exceptions hereinbefore set 
forth, and inaking the same a part of the record, which is also made 
a part hereof. and hoeauso the muiters and things horoinbeforo re- 
citcd are nut matters of record, and in order that the plaintiiï may 
have bis case reviewed on appeal by the pro])er Court, the plaintiff, 
bv bis Atlorneys. moves the Court to sign and stnil tbis* bis Rill of 
Exceptions, to liave the same force and eiïect as if ('ach and every 
one of said exceptions had been separately signed and sealed, which 
niotion is by the Court granted. and thereupon the plaintiff tenders 
Ibis, bis Puil of Exceptions, and requests tbc Court to sign and seal 
the same according to the Ktatut(' in sneb cases made and provided, 
and it is accordinglv done, now fur then, tliis the 24lh dav of April, 
A. B. 1000 . 

JOB BARNA BB, Justice . 
fil Mnnormuhm 7, 

April 2o, inOti.—Time to (11e Transcri|it of Record in Court of 
Appeals further extended to June Ist, TOOG. 











LAWREXCK S. XICOLAI VS. THOMAS GALLOWAY ET AL. 


l)(*t</ttulton In ('hit: for PfcjHli'aliou of Tl’(tiixct'ij)t . 

Filcd April 25, 190(5. 

1 n ihc Suprème Courl of tho District of Colunibiu. 

Luw. Xt>. 47(524. 

XlCOLAl 

(i ALLO WAV ET ALS. 

To ihc clerk of (lic .-opren ie courl of llio District of (\>1 un 1 1 >in : 

The plaiulilV hereby desijMiules tlic followini»; paris of ihc record 
lo he iiicluded in liie transcript lo he Iransmitlcd lo the (Aam of 
Appcals on the appeal (aken and perfecled in this cause: 

Doclaralioii. Kxhibils “A” and and IÜII of Rarlieulars (omil- 
tiny; aüidavil iinder 7did linie): the four Plens of Defeiidants, 
Smilli and Lnnihie, liled April 2">lh, 1905: Joinder of Issue upon 
said Pileis: Aniendmenl lo Deelarntion and I>ill of Parliculars, liled 
Jaimary 17(h. 190(>; Memorandum of Verdict; Judi>nienl and Ap¬ 
peal : Memorandum of Appeal Hond: Memorandum of Order ex- 
teiidinu !• nu lo seille Pull of Hxccplions; I»i 11 of Pxcoplioiis 
(52 and Order niakiim,’ P>ill pari of Record; Memorandum of 
Orders, exlendinii, linie to lile transcript in Courl of Appcals; 
Copv of tliis Noticc. 

L IOC K IK, FCI/roX * COX, 

Alforin ifs for Plaiulijf. 

Service of copv of above Order lliis 25" day of April, A. I)., 1{J0(>, 
acknowledü,cd. 

S. r I\ THOMAS, 

Atlonirif for l)rf( tida n h s\ Smitlt A Lanibir. 

lid Suprème Courl of (he Dislricl of Colombia. 

United States <>k Ameimca. hislricf of Cola mh!u % **: 

I. John R. Vounu;, (‘lerk ol tho Snpreine (A>url of (he District of 

Colombia, lierehy eoriify lh(‘ loi'e^oino payes, inimhered IVom I lo 

(52. inoliMve, (o be a (rui* and correel transcript of ihe record, as per 

diivclious of counsel hert in liled, copv of vhieh is made pari <4* Ibis 

transcript, in cause Xo. 47(524 al law, wherein Rawrence S. Xicolai, 

is Rlaiulilf and Thomas (iallowav At'.. <f als., art 1 Defeiidants. as tho 

* 

same remain- upon Ihc lilcs and of recoi*d iu said Courl. 

In lestimony whereof, I liereunlo suhst'ribe my name and allix 
the st‘al of said Courl, al the (Atv of Washington in said District, 
this 15" dav of Mac, A. D. lOOli. ' 

I $ 

| Soul Suprème Courl of tbc District of Coliiriil)ia.] 

JOTTN K. YOUXG, Cln-L 

Einlorscrt on cover: District of Colunibiu suprème eourt. Xo. 1670. 
Law re nee S. Xicolai, appellant, r.s\ Thomas Clalloway ol, Courl 
of Appeals, District of Colunibiu. Ei led May 2(5, 1900. flcnry AY. 
ITodgos. clork. 

5—1679a 


